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Pryce, Jo Anne S, Mike Roache, Kathryn Roberts, Ulando Robinson,
Alexis Romano, Andar Saragih, Chistopher P. Simms, Kahmall Smith,
Jasiah O. Stevenson, James Theriault, Haroon Ulla, Rob Watt, Arlene
Wynn, Rebekah Brand, Anthony Volpe, Michael Stuart, Dave Wichall,
and Yaw Yirenkyi, Applicants v Unifor Local 222, Responding Party v
Durham Region Transit Commission (Regional Municipality Of Durham),
Intervenor

BEFORE: Jesse Kugler, Vice-Chair

DECISION OF THE BOARD: January 13, 2025

1. This is an application under section 96 of the Labour Relations
Act, 1995, S.0. 1995, c.1, as amended, (the “Act”). The applicants
allege that Unifor Local 222 (“Local 222" or the “Union”) has violated
the duty of fair representation.

2. The background of this application was described in the Board’s
decision dated March 11, 2024:

2. This case engages a union’s duty of fair representation
when the interests of two bargaining units collide. The
applicants are all members of a bargaining unit represented
by Local 222 consisting of transit operators employed by
PWT Transit (the “PWT Bargaining Unit”). PWT is under
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contract with Durham Region Transit (DRT) to provide
transportation services in the Municipality of Whitby. Unifor
also represents a bargaining unit consisting of transit
operators employed directly by DRT in the municipalities of
Ajax, Brock, Clarington, Oshawa, Pickering, Scugog, and
Uxbridge (the “"DRT Bargaining Unit").

3. During collective bargaining between Local 222 and DRT
that occurred in 2022, DRT proposed to “contract-in” the
transit services being provided by PWT in the Municipality of
Whitby. Local 222, in its capacity as bargaining agent of the
DRT bargaining unit, concluded that “contracting-in” the
Whitby transit services was a positive development that
would produce “better” jobs for the employees who work
them. Local 222 ultimately agreed with the DRT's
“contracting-in” proposal and entered into a memorandum
of agreement concluding a renewal collective agreement.
That memorandum of agreement did not address the fallout
of DRT’s decision to “contract-in” Whitby transit services on
the PWT bargaining unit. Issues affecting the PWT
Bargaining Unit and the potential integration into DRT were
subsequently negotiated between Local 222, the DRT
Bargaining Unit and the PWT Bargaining Unit resulting in the
conclusion of an agreement in May 2023.

4. The applicants take issue with Local 222’s representation
of its interests in the context of DRT’s decision to “contract-
in” Whitby transit services. In effect, they claim that Local
222 preferred the interests of the DRT Bargaining Unit and
failed to negotiate an outcome that protected the interests
of the PWT Bargaining Unit. The applicants submit that Local
222’'s conduct violated section 74 of the Act.

5. Local 222, supported by the intervenor, submits that the
conduct complained of cannot establish a breach of the duty
of fair representation. It submits that the negotiations and
memorandum of agreement that it reached with the DRT to
“contract-in” Whitby transit services was made wearing its
“DRT bargaining agent hat” and that it owed no duty of fair
representation to the PWT Bargaining Unit in that context. It
cites Pomietlarz v United Food and Commercial Workers
Canada, Local 1000A, 2013 CanLII 20318 (ON LRB) in
support of that position. It further submits that the Board
should not police the internal debates amongst Local 222
with respect to these issues. Local 222 and the intervenor
request that this application be dismissed on a preliminary
basis pursuant to Rule 39.1 of the Board’s Rules of Procedure
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for failing to establish a prima facie case. Finally, Local 222
submits that the application should be dismissed on a
preliminary basis for delay.

3. In the Board’s decision dated March 11, 2024, the parties were
provided with an opportunity to file written submissions with respect to
the motion brought by the responding party and intervenor to have this
application dismissed without a hearing for failing to disclose a prima
facie violation of section 74 of the Act and for delay. The parties availed
themselves of that opportunity and filed written submissions on the
issues, which the Board has now had an opportunity to carefully
consider.

4, The test for the dismissal of an application for failure to disclose
a prima facie case is well established. The moving party must
demonstrate that, assuming all of the facts pleaded by the applicants
are true and provable, under no circumstance would the Board ever
grant the relief requested. This is a high standard and appropriately so.
The Board should only prevent a party from litigating its case where it
is clear that the litigation would be a waste of time.

5. Applying the above test to the facts pleaded by the applicants,
the Board concludes that the application contains sufficient facts to
establish a prima facie case. The Board does not propose to provide
detailed reasons in support of that conclusion. To do so is to render a
hypothetical decision based on hypothetical facts. It would have the
effect of creating a roadmap for the litigation which the Board is loathe
to do. In the Board’s view, it is far more appropriate to refrain from
doing so and allow the parties to shape their cases as they see fit.

6. The applicants plead that the responding party failed to
represent their interests and those of the PWT Bargaining Unit in
connection with DRT's decision to contracting-in the services. They claim
that the responding party only advanced the interests of the DRT
Bargaining Unit resulting in an adverse impact to their employment.
They also claim that the responding party failed to communicate with
them and their representatives in the context of negotiations that
occurred between it and DRT that led to DRT's decision to proceed with
contracting the work. The Board finds that these pleadings, assumed to
be both true and provable, met the very low bar of establishing a prima
facie case and should proceed to a hearing.



7. To be clear, the Board is in no way judging the merits of the
application. It may very well be that the responding party has a clear
and compelling response to the application that provides a full answer
to the applicants’ complaint. However, at this juncture, the Board is not
able to consider that response in the adjudication of this no prima facie
motion.

8. Further, for the reasons stated in the applicants’ submissions of
March 22, 2024, the Board does not find that the delay in bringing this
application should result in its dismissal. The Board finds that the delay
in filing this application is between three to six months, which is not the
degree of delay that generally results in the dismissal of an unfair labour
practice application before the Board.

o. This application is therefore referred to the Registrar to
schedule a consultation to adjudicate the merits of this application.

10. I am not seized.

"Jesse Kugler"

for the Board



APPENDIX A

Tony Leah
Tel: 416-471-7005
Email: tonyleah27@gmail.com

Tim Thompson
Tel: 905-259-0884
Email: timt_1958@hotmail.com

Aslim Ahamad

133 Raponi Circle

Scarborough ON M1S 2C6
Email: aslimahamad@yahoo.com

Steven Booth
Tel: 416-459-9074
Email: stevenbooth74@yahoo.ca

Debra Brown
Tel: 647-239-2043
Email: debraandgirls@rogers.com

Brian J Chevalier
Tel: 289-355-1341
Email: brianchevalier73@gmail.com

John Cummings
Tel: 905-213-9750
Email: bagejam@hotmail.com

Joseph JJ Depasquale

133 Oshawa Boulevard

Oshawa ON L1H 5R4

Tel: 905-429-1006

Email: joseph10006@yahoo.com

Ernest Fleetwood
Tel: 905-723-7781
Email: jeanffleetwood@gmail.com

Allan Geroux
Tel: 905-922-0206
Email: aggeroux@hotmail.com

Christopher Hardy

30 Southfield Avenue, Courtice ON L1E 3H1
Tel: 905-706-6245

Email: candd.hardy@rogers.com
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James Harris
Tel: 647-718-2824
Email: harrisjgh@outlook.com

E. Harron
Tel: 905-376-3886
Email: L.herron@live.ca

Tammy Hill
Tel: 905-995-9304
Email: hilltammy0666@gmail.com

Susan Inman
Tel: 905-926-1924
Email: sk_inman@hotmail.com

Kevin Jackson

101 Aspen Parkway

Whitby ON L1IN 9M7

Tel: 416-938-1060

Email: jkevin_2000@yahoo.com

Rohan Jaglal
Tel: 416-841-3111
Email: rohanjaglal@hotmail.ca

Genica Jones

37 Lloyd Gibson Crescent
Whitby ON L1R 2H6

Tel: 905-442-9306

Email: genica@rogers.com

Ahmed Kabba
Tel: 416-409-9785
Email: ahmedkabba@hotmail.com

Jasotharan Kasippillai

1266 Harlston Crescent, Oshawa ON L1K 0J2
Tel: 437-985-1949

Email: Jasokas@yahoo.com

Sean Langworth
Tel: 905-579-0513
Email: sean.langworth21@gmail.com

Soo-Katy Lem
Tel: 905-999-5679
Email: sookaty@hotmail.com
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Salman Mazhar
Tel: 647-866-4421
Email: salmanzh@hotmail.com

Richard McCaugherty

106 Aspen Srings Drive
Bowmanville ON L1C 5N7
Tel: 905-925-2066

Email: slickmcc@yahoo.ca

Mark Mcgregor
Tel: 289-987-3107
Email: mark.faith1805@gmail.com

Shaun Milligan
Tel: 289-688-6952
Email: shaunm1984@outlook.com

Adrian Pryce
Tel: 416-882-7410
Email: adrianpryce29@gmail.com

Jo Anne S Reid
Tel: 289-939-3899
Email: reidjoannes@hotmail.ca

Mike Roache

25 Morning Glory Crescent
Whitby ON L1R 1N3

Tel: 905-242-1263

Email: mikeroache@rogers.com

Kathryn Roberts
Tel: 289-928-9526
Email: katkat6789@hotmail.com

Ulando Robinson

12189 Cunty Rd 29
Warkworth ON KOK 3KO
Tel: 416-931-8852

Email: uyie2006@yahoo.ca

Alexis Romano
Tel: 905-706-03775
Email: aamulroy@gmail.com
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Andar Saragih

418 Chandos Court

Oshawa ON L1J 5R1

Tel: 416-575-2767

Email: andar_saragih@yahoo.com

Christopher P. Simms
Email: simmsdriverinc@hotmail.com

Kahmall Smith
Email: khs_1976@hotmail.com

Jasiah O. Stevenson
Tel: 289-641-8077
Email: haisajl9@icloud.com

James Theriault
Email: grizzley9073@gmail.com

Tim Thompson
Tel: 905-259-0884
Email: timt_1958@hotmail.com

Haroon Ulla
Tel: 416-729-8055
Email: hrulla@sympatico.ca

Rob Watt
445 Centre St. S., Oshawa LIH 4Cl
ON

Arlene Wynn
Tel: 289-892-5585
Email: awynnl123@gmail.com

Rebekah Brand

1379 N Mary Street, Oshawa ON L1G 6T2
Tel: 905-429-9107

Email: beckybrand1998@yahoo.ca

Anthony Volpe
Tel: 905-259-05559
Email: a.volpe@hotmail.com

Michael Stuart

63 Harrongate Place

Whitby ON L1R 3E5

Tel: 365-688-2232

Email: michealstuart@rogers.com
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Dave Wichall
Tel: 905-571-0581
Email: dave.wichall@icloud.com

Yaw Yirenkyi

49 Bremner Street

Whitby ON L1R OPS8

Tel: 647-641-4939

Email: ytyirenkyi@gmail.com

Unifor Local 222

115 Gordon Baker Road

Toronto ON M2H OA8

Attention: Anthony Dale

Tel: 416-718-8475

Fax: 416-495-3786

Email: emily.chan@unifor.org; anthony.dale@unifor.org

Unifor Local 222

1425 Phillip Murray Avenue
Oshawa ON L1J 8L4
Attention: Jeff Gray
President

Tel: 905-723-1187

Email: local222@local222.ca

Durham Region Transit Commission
605 Rossland East

Whitby ON L1N OB7

Attention: William Holmes

Tel: 605-668-4113 Ext 3700
Email: william.holmes@durham.ca

The Regional Municipality of Durham

Attention: Kelly McDermott

Labour & Employment Solicitor

Tel: 905-668-4113 Ext 2077

Fax: 905-668-4752

Email: monika.king@durham.ca; kelly.mcdermott@durham.ca

PW Transit Canada Ltd.

2095 Forbes Street

Whitby ON L1N 9X1

Attention: Emily-Jo Burnham-Cooper
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